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pursuant to a customary syndication 
transaction;

(C) The transfer is a transfer of newly 
incurred indebtedness by an 
underwriter that owned the 
indebtedness for a transitory period 
pursuant to an underwriting;

(D) The transferee’s basis in the 
indebtedness is determined under 
section 1014 or 1015 or with reference 
to the transferor’s basis in the 
indebtedness;

(E) The transfer is in satisfaction of a 
right to receive a pecuniary bequest;

(F) The transfer is pursuant to any 
divorce or separation instrument 
(within the meaning of section 71(b)
(2)); or

(G) The transfer is pursuant to a 
subrogation in which a bank or 
insurance company acquires a claim 
against a loss corporation by reason of 
a payment to the claimant pursuant to 
a letter of credit or insurance policy.

(iii) Exception. A transfer of 
indebtedness is not a qualified transfer 
for purposes of paragraph (d)(5)(i) of 
this section if the transferee acquired 
the indebtedness for a principal purpose 
of bene fitting from the losses of the loss 
corporation by—

(A) Exchanging the indebtedness for 
stock of the loss corporation pursuant to 
the title 11 or similar case; or

(B) Selling the indebtedness at a profit 
that reflects the expectation that, by 
reason of section 382(1)(5), section 
382(a) will not apply to any ownership 
change resulting from the title 11 or 
similar case.

(iv) Debt-for-debt exchanges. If the 
loss corporation satisfies its 
indebtedness with new indebtedness, 
either through an exchange of new 
indebtedness for old indebtedness or a 
change in the terms of indebtedness that 
results in an exchange under section 
1001—

(A) The owner of the new 
indebtedness is treated as having owned 
that indebtedness for the period that it 
owned the old indebtedness; and

(B) The new indebtedness is treated as 
having arisen in the ordinary course of 
the trade or business of the loss 
corporation if the old indebtedness so 
arose.

(6) Effective date. This paragraph (d) 
applies to ownership changes occurring 
on or after [Insert date the Treasury 
Decision adopting these regulations is 
filed with the Federal Register].

(e) Option attribution for  purposes o f 
determining stock ownership under 
section 382(l)(5)(A)(ii)—(1) In general. * 

An option that is owned as a result 
of being a pre-change shareholder or 
qualified creditor and that, if exercised, 
would result in the ownership of stock

by a pre-change shareholder or qualified 
creditor is not treated as exercised 
under this paragraph (e). * * *
*  *  *  *  *

Michael P. Dolan,
Acting Com m issioner o f Internal Revenue.
[FR Doc. 9 3 -1 0 7 4 7  Filed 5 -7 -9 3 ;  8 :45  ami 
BIUJNQ CODE 4830-01-U

26 CFR Part 1 
[C O -45-91 J 

RIN 1545-AQ08

Proposed Rulemaking Under Section 
382 of the Internal Revenue Code of 
1986; Limitations on Corporate Net 
Operating Loss Carryforwards;
Hearing

AGENCY: Internal Revenue Service, 
Treasury.
ACTION: Notice of public hearing on 
proposed regulations.

SUMMARY: This document provides 
notice of a public hearing on proposed 
regulations that determine whether 
stock of a loss corporation is owned as 
a result of being a qualified creditor for 
purposes of section 382 (l)(5)(E) of the 
Internal Revenue Code and the 
regulations thereunder and withdraws 
previously proposed regulations 
addressing this subject.
DATES: The public hearing will be held 
on Friday, July 16,1993, beginning at 10 
a.m. Requests to speak and outlines of 
oral comments must be received by 
Friday, June 25,1993.
ADDRESSES: The public hearing will be 
held in the IRS Auditorium, Seventh 
Floor, 7400 Corridor, Internal Revenue 
Building, 1111 Constitution Avenue, 
NW, Washington, DC. Requests to speak 
and outlines of oral comments should 
be submitted to the Internal Revenue 
Service, P.O. Box 7604, Ben Franklin 
Station, Attn: CC:CORP:T:R [CO-45-91], 
room 5228, Washington, DC 20044.
FOR FURTHER INFORMATION CONTACT:
Mike Slaughter of the Regulations Unit, 
Assistant Chief Counsel (Corporate), 
202-622-7190, (not a toll-free number). 
SUPPLEMENTARY INFORMATION: The 
subject of the public hearing is proposed 
amendments to the Income Tax 
Regulations (26 CFR part 1) under 
section 382 of the Internal Revenue 
Code (Code). These regulations appear 
in the proposed rules section of this 
issue of the Federal Register.

The rules of § 601.601(a)(3) of the 
’’Statement of Procedural Rules” (26 
CFR part 601) shall apply with respect 
to the public hearing. Persons who have 
submitted written comments within the

time prescribed in the notice of 
proposed rulemaking and who also 
desire to present oral comments at the 
hearing on the proposed regulations 
should submit not later than Friday, 
June 25,1993, an outline of the oral 
comments/testimony to be presented at 
the hearing and the time they wish to 
devote to each subject.

Each speaker (or group of speakers 
representing a single entity) will be 
limited to 10 minutes for an oral 
presentation exclusive of the time 
consumed by the questions from the 
panel for the government and answers 
to these questions.

Because of controlled access 
restrictions, attendees cannot be 
admitted beyond the lobby of the 
Internal Revenue Building until 9:45 
a.m.

An agenda showing the scheduling of 
the speakers will be made after outlines 
are received from the persons testifying. 
Copies of the agenda will be available 
free of charge at the hearing.

By direction o f the Com m issioner o f 
Internal Revenue.
Dale D. Goode,
F ederal Register Liaison O fficer, Assistan t 
C hief Counsel (Corporate).
(FR Doc. 9 3 -1 0 8 7 0  Filed  5 -7 -9 3 ;  8 :45 ami 
BILUNG CODE 4830-01-U

26 CFR Parts 1 and 602 

[IN TL-401-88]

RIN 1545-AL80

Intercompany Transfer Pricing 
Regulations Under Section 482; 
Hearing

AGENCY: Internal Revenue Service, 
Treasury.
ACTION: Notice of public hearing on 
proposed regulations.

SUMMARY: This document contains 
notice of a public hearing on proposed 
regulations relating to intercompany 
transfer pricing under section 482 of the 
Internal Revenue Code.
DATES: The public hearing will be held 
on Monday, August 16,1993, beginning 
at 10 a.m. Requests to speak and 
outlines of oral comments must be 
received by Monday, July 26,1993. 
ADDRESSES: The public hearing will be 
held in the Internal Revenue 
Auditorium, Seventh Floor, 7400 
Corridor, Internal Revenue Service 
Building, 1111 Constitution Avenue, 
NW., Washington, £)C. Requests to 
speak and outlines of oral comments 
should be submitted to: Internal 
Revenue Service, P.Ô. Box 7604, Ben
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Franklin Station, Attn: CC:CORP:T:R, 
(INTL-4Q1-&8), room 5228,
Washington, EMC 20044.
FOR FURTHER IN FORMATION CONTACT:
Carol Savage of the Regulations Unit, 
Assistant Chief Counsel (Corporate), 
(202) 622-8452 or (202) 622-7190 (not 
toll-free numbers).
SUPPLEMENTARY INFORMATION: The 
subject of the public hearing is proposed 
regulations under section 482 of the 
Internal Revenue Code. The proposed 
regulations appeared in the Federal 
Register for Thursday, January 21,1993, 
at page 5310 (58 FR 5310).

The rules of § 601.601(a)(3) of the 
“Statement of Procedural Rules“ (26 
CFR part 601) shall apply with respect 
to the public hearing. Persons who have 
submitted written comments within the 
time prescribed in the notice of 
proposed rulemaking and who also 
desire to present oral comments at the 
hearing on the proposed regulations 
should submit not later than Monday, 
July 26,1993, an outline of the oral 
comments/testimony to be presented at 
the hearing and the time they wish to 
devote to each subject.

Each speaker (or group of speakers 
representing a single entity) will be 
limited to IQ minutes for an oral 
presentation exclusive of the time 
consumed by questions from the panel 
for the government and answers to these 
questions.

Because of controlled access 
restrictions, attendees cannot be 
permitted beyond the lobby of the 
Internal Revenue Service Building until 
9:45 a.m ..

An agenda showing the scheduling of 
the speakers will be made after outlines 
are received from the persons testifying. 
Copies of the agenda will be available 
free of charge at the hearing.

By direction of the Commissioner of 
Internal Revenue.
Dale D. Goode,
Federal Register Liaison Officer, Assistant 
Chief Counsel (Corporate}.
(FR Doc. 93-10871 Filed 5-7-93; 8:45 ami 
BILUNG CODE 4830-01-U

DEPARTMENT OF TRANSPORTATION 

Coast Guard

33 CFR Part 117 
[C G D 1  9 3 -0 0 9 }

Drawbridge Operation Regulations; 
Hutchinson River (Eastchester Creek), 
NY
AGENCY: Coast Guard, DOT.
ACTION: Proposed rule.

SUMMARY: At the request of the 
Westchester County Department of 
Public Works, the Coast Guard is 
proposing to change the regulations 
governing the South Fulton Avenue 
Bridge over Hutchinson River 
(Eastchester CreekJ, at mile 2.9, between 
the City of Mount Vernon and die Town 
of Pelham, Westchester County, New 
York. The proposed regulations would 
provide that the draw open on signal 
from three hours before to three hours 
after the predicted high tide. At all other 
times, at least four hours advance notice 
is given except that requests for opening 
within six hours after predicted high 
water shall be given to the bridge tender 
before he is scheduled to depart and the 
four hours notice would not apply. This 
change is being made because of die 
decrease in requests for opening the 
draw around low tide. This action will 
relieve the bridge owner of having a 
person constantly available to open the 
draw during periods of low dde while 
still providing for the needs of marine 
traffic.
DATES: Comments must be received on 
or before June 24,1993.
ADDRESSES: Comments should be 
mailed to Commander (obr), First Coast 
Guard District, Bldg. 135A, Governors 
Island, NY 10004-5073. The comments 
and other materials referenced in this 
notice will be available for inspection 
and copying at the above address. 
Normal office hours are between 8 a.m. 
and 4:30 p.m.r Monday through Friday, 
except holidays. The District 
Commander maintains the public 
docket for this rulemaking at the above 
address. Comments and other material 
referenced in this notice are part of this 
docket and will be available for 
inspection and copying at the above 
address. Comments may also be hand- 
delivered to this address.
FOR FURTHER INFORMATION CONTACT: 
William C. Homing, Bridge 
Administrator, First Coast Guard 
District, (212) 668-7170.
SUPPLEMENTARY INFORMATION:

Request for Comments
The Coast Guard encourages 

interested persons to participate in this 
rulemaking by submitting written views, 
comments, data, or arguments. Persons 
submitting comments should include 
their name and address, identify the 
bridge, this rulemaking (CGDl 93-009), 
the specific section of this proposal to 
which each comment applies, and give 
reasons for concurrence with or any 
recommended changes to the proposal. 
Persons desiring acknowledgment that 
their comments have been received

should enclose a stamped self-addressed 
post card or envelope.

The Coast Guard will consider all 
comments received during the comment 
period and determine a course of final 
action on this proposal. Hie proposed 
regulations may be changed in view of 
the comments received.

The Coast Guard plans no public 
hearing. Persons may request a public 
hearing by writing to the Project 
Manager, listed under “ A D D R ESSES“ . If it 
is determined that the opportunity for 
oral presentations will aid this 
rulemaking, the Coast Guard will hold 
a public hearing at a time and place 
announced by a later notice in the 
Federal Register.
Drafting Information

The drafters of this notice are Waverly
W. Gregory, Jr., Project Manager, and 
Lieutenant Commander Jeffrey Stieb, 
Project Counsel, First Coast Guard 
District, Legal Office.
Background and Purpose

Current regulations provide that the 
draw of the South Fuhon Avenue Bridge 
shall open'on signal at all times. The 
South Fulton Avenue Bridge over the 
Hutchinson River (Eastchester Creek) is 
a single leaf bascule (Scherzer Rolling 
Lift) span located near the end of the 
navigable porti on of the river. The 
navigational clearances of the bridge 
provide a vertical distance in the dosed 
position of six feet above mean high 
water (MHW), and 13 feet above mean 
low water (MLW) with a horizontal 
distance of 100 feet between fenders. In 
the open position, the bridge provides 
unlimited vertical distance through a 
clear horizontal distance of 80 feet 
between tips of bascule leaves. The river 
is used exclusively by small coastal 
tankers, self-propelled barges, tugs and 
tows.

Westchester County has requested to 
limit the drawtenders normal presence 
to six hours twice a day, coinciding 
with the high tide. At all other times, 
the County would provide openings if at 
least four hours advance notice is given.
Discussion of Proposed Amendments

Discussions with marine interests 
indicated that all commercial transits 
through the bridge would require an 
opening, however due to the shallow 
depth of Hutchinson Ri ver (Eastchester 
Creek) at low tide approximately -  7 
feet, passage of boats and or barges are 
limited to a period of two to three hours 
before and after each high tide which 
normally occurs twice a day.

The proposed regulation would 
require that from three hours before to 
three hours after the predicted high tide,
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the draw shall open on signal. For these
urposes predicted high tide would be
ased on four hours after predicted high 

water for New York (Battery), as given 
in the tide tables published by the 
National Oceanic and Atmospheric 
Administration (NOAA). The proposed 
change to the regulations will include 
the new provisions for clearance gauges 
on all bridges on this waterway to 
minimize openings and permit vessel 
operators to comply with § 117.11. The 
regulations will also define the 
maximum time delays for openings of 
railroad bridges as required by § 117.9. 
This amendment also updates appendix 
A to part 117 to reflect the most current 
information regarding radiotelephone 
equipped bridges on this waterway, 
their call signs and frequency.
Regulatory Evaluation

This proposal is not major under 
Executive Order 12291 on Federal 
Regulation and nonsignificant under the 
Department of Transportation regulatory 
policies and procedures (44 F R 11040; 
February 26,1979). The Coast Guard 
expects the economic ihipact to be so 
minimal that a full regulatory evaluation 
is unnecessary. This opinion is based 
upon the fact that due to the shallow 
depth of the river, requests for openings 
of the bridge for commercial vessels will 
generally be limited to periods around 
the high tide. Additionally, all the 
movable bridges on this waterway 
presently maintain clearance gauges, 
and the minor cost of providing and 
maintaining same would be offset by 
timely and reduced requests for 
openings and enhanced safety.
Small Entities

Under the Regulatory Flexibility Act 
(5 U.S.C. 601 et seqX  the Coast Guard 
must consider whether this proposal, if 
adopted, will have a significant 
economic impact on a substantial 
number of small entities. “Small 
entities” include independently owned 
and operated small businesses that are 
not dominant in their field and that 
otherwise qualify as “small business 
concerns” under section 3 of the Small 
Business Act (15 U.S.C. 632). Because it 
e je c ts  the impact of this proposal to be 
minimal because of the reason stated 
above in the Regulatory Evaluation, the 
Coast Guard certifies under 5 U.S.C.

605(b) that this proposal, if adopted, . 
will not have a significant economic 
impact on a substantial number of small 
entities.
Collection of Information

This proposal contains no collection 
of information requirements under the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.).
Federalism

The Coast Guard has analyzed this 
proposal in accordance with the 
principles and criteria in Executive 
Order 12612 and has determined that 
this proposal does not have sufficient 
federalism implications to warrant 
preparation of a Federal Assessment.
Environment

The Coast Guard considered the 
environmental impact of this rule and 
concluded that, under section 2.B.2. of 
Commandant Instruction M16475.1B, 
this proposal is categorically excluded 
from further environmental 
documentation. Section 2.B.2.g.(5) 
provides that Bridge Administration 
Program actions relating to the 
promulgation of operating requirements 
or procedures for drawbridges are 
excluded. A Categorical Exclusion 
Determination is available in the docket 
for inspection or copying where 
indicated under “ ADDRESSES” .

List of Subjects in 33 CFR Part 117 
Bridges.

Proposed Regulations
For the reasons set out in the 

preamble, the Coast Guard proposes to 
amend 33 CFR part 117, as follows:

PART 117—DRAWBRIDGE 
OPERATION REGULATIONS

1. The authority citation for part 117 
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33 
CFR 1.05-l(g).

2. Section 117.793 is revised to read 
as follows:

$117,793 Hutchinson River (Eastchester 
Crook)

(a) The following requirements apply 
to all bridges across Hutchinson River 
(Eastchester Creek):

(1) The owners of each bridge shall 
provide and keep in good legible 
condition clearance gauges for each 
draw with figures not less than 12 
inches high designed, installed and 
maintained according to the provision 
of § 118.160 of this chapter.

(2) Trains and locomotives shall be 
controlled so that any delay in opening 
the draw shall not exceed ten minutes 
except as provided in § 117.31(b). 
However, if a train moving toward the 
bridge has crossed the home signal for 
the bridge before the signal requesting 
opening of the bridge is given, the train 
may continue across the bridge and 
must clear the bridge interlocks before 
stopping.

(3) Except as provided in paragraphs
(b) and (c) of this section each draw 
shall open on signal.

(b) The draws of the Hutchinson River 
Parkway Bridge, mile 0.9, and the New 
England Thruway (1—95) Bridge, mile 
2.2, both at New York City, shall open 
on signal if at least six hours notice is 
given.

(c) The draw of the South Fulton 
Avenue Bridge, mile 2.9, shall open on 
signal from three hours before to three 
horns after the predicted high tide. For 
the purposes of this section, predicted 
high tide occurs four hours after 
predicted high water for New York 
(Battery), as given in the tide tables 
published by the National Oceanic and 
Atmospheric Administration (NOAA).

(i) At all other times, the bridge shall 
open on signal if at least four hours 
advance notice is given to the 
Westchester County Road Maintenance 
Division during normal work hours or to 
the County’s Parkway Police at all other 
times.

(ii) The bridge tender shall honor 
requests for opening within six hours 
after predicted high water if such 
request is given to the bridge tender 
while he or she is on station (three 
hours before to three hours after 
predicted thigh tide).

Appendix A to part 117 is amended 
to revise Hutchinson River entries under 
the State of New York to read as follows:
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Appendix a  to Part 117 — Drawbridge Equipped With Radiotelephones

Waterway Mile Location Bridge name and owner Cafi sign Cattng
channel

Working
channel

•

New York:
* * ♦ * #

•

Hutchinson River...
• •

0.4 New York City.........
• • 

.............. Peiham Bay New York City
•

KU 9758... 13
•

t3
05  Amtrak-Pelham ....... .............. Bay New York City........ KO 6096 ~ 13 13
2.2 Eastchester............. KXS298 - 13 13
2.9 Eastchester _______ »  Westchester County DPW..... KU 6089 «. 13 13

• • ♦  • 4r •

Dated: April 2 6 ,1 9 9 3 .
K.W. Thompson,
Captain. U S. Coast Guard, Acting 
Commander, First Coast Guard District. 
(FR Doc. 9 3 -1 0 9 6 2  F iled  5 -7 -9 3 ;  6 :45  am i 
BILUNG CODE 4S10-14-M

33 CFR Part 165 

CGD1 93-023

Safety Zone: Troy Fourth of July 
Fireworks, Troy, NY

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to 
establish a safety zone in the Upper 
Hudson River for the Troy Fourth of 
July Fireworks program. The event, 
sponsored by the City of Troy 
Recreation Department, will take place 
on Saturday, July 3 ,1993 from 8:30 p.m. 
until 10 p.m. This safety zone m the 
Upper Hudson River is needed to 
protect the boating public from the 
hazards associated with fireworks 
exploding in the area.
DATES: Comments must be received on 
or before June 2 4 ,1 9 9 3 .
ADDRESSES: Comments should be 
mailed to Commander, Coast Guard 
Group New York, Bldg. 108, Governors 
Island, New York 10004-5096, or may 
be delivered to the Waterways 
Management Office, Bldg. 109, between 
8 a.m. and 4:30 p.m., Monday through 
Friday, except Federal holidays.

Any person wishing to visit the office 
must contact the Waterways 
Management Office at (212) 668-7933 to 
obtain advance clearance due to the fact 
that Governors Island is a military 
installation with limited access.
FOR FURTHER INFORMATION CONTACT: 
Lieutenant (junior grade) J. J. Gleason, 
Waterways Management Officer, Coast 
Guard Group New York (212) 668-7933. 
SUPPLEMENTARY INFORMATION: .

Request for Comments
The Coast Guard encourages 

interested persons to participate in this 
rulemaking by submitting written data, 
views, or arguments. Persons submitting 
comments should include their names 
and addresses, identify this notice 
(CGD1-93-023) and the specific section 
of the proposal to which their comments 
apply, and give reasons for each 
comment. Pesons wanting 
acknowledgment of receipt of comments 
should enclose a stamped, self- 
addressed postcard or envelope.

The Coast Guard will consider all 
comments received during the comment 
period. It may change this proposal in 
view of the comments. The Coast Guard 
plans no public hearing. Persons may 
request a public hearing by writing to 
the Project Manager at the address 
under “ADDRESSES.” If it is determined 
that the opportunity for oral 
presentations will aid this rulemaking, 
the Coast Guard will hold a public 
hearing at a time and place announced 
by a later notice in the Federal Register.
Drafting Information

The drafters on this notice are LTJG
J. J. Gleason, Project Manager, Captain of 
the Port, New York and LCDR J. Stieb, 
Project Attorney, First Coast Girard 
District, Legal Office.
Background and Purpose

On March 24,1993, the City of Troy 
Recreation Department submitted a 
request to hold a fireworks program in 
the Upper Hudson River, Troy, New 
York. This safety zone is needed to 
protect boaters from the hazards 
associated with the exploding of 
pyrotechnics in the area.
Discussion of Proposed Amendments

The Coast Guard proposes to establish 
a temporary safety zone that will 
include all waters shore to shore form 
the Congress Street Bridge to the 
southern most end of Adams Island in

the Upper Hudson River. This safety 
zone will be in effect from 8:30 p.m. 
until 10 p.m. on July 3,1993. This 
closure is needed to protect the boating 
public from the hazards that accompany 
a fireworks program. No vessel will be 
permitted to enter or move within this 
area unless authorized by the Coast 
Guard Captain of the Port, New York or 
the sponsor.
Regulatory, Evaluation

These regulations aré not major under 
Executive Order 12Z91 and not 
significant under Department of 
Transportation Regulatory Policies and 
Procedures (44 FR 11040; February 26, 
1979J. Due to the limited duration of the 
event and the extensive advisories that 
will be made to the affected maritime 
community, the Coast Guard expects the 
economic impact of this proposal to be 
so minimal that a Regulatory Evaluation 
is unnecessary.

Small Entities

Under the Regulatory Flexibility Act 
(5 U.S.C 601 et seq.). The Coast Guard 
must consider whether this proposal 
will have a significant economic impact 
on a substantial number of small 
entities. “Small entities“ include 
independently owned and operated 
small businesses that are not dominant 
in their field and that otherwise qualify 
as “small business concerns” under 
section 3 of the Small Business Act (15 
U.S.C. 632).

For reasons set forth in die above 
Regulatory Evaluation, the Coast Guard 
certifies under 5 U.S.C. 605(b) that this 
proposal, if  adopted, will not have a 
significant economic impact on a 
substantial number of small entities.

Collection of Information

This proposal contains no collection 
of information requirements under the 
Paperwork Reduction Act (44 U.S.C 
3501).
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Federalism

The Coast Guard has analyzed this 
action In accordance with the principles 
and criteria contained in Executive 
Order 12612 and has determined that 
this proposal does not raise sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment.
Environment

The Coast Guard considered the 
environmental impact of this regulation 
and concluded that under section 
2.B.2.C. of Commandant Instruction 
M16475.1B, it is an action under this 
Coast Guard’s statutory authority to 
protect public safety, and thus is 
categorically excluded from further 
environmental documentation.
List of Subjects in 33 CFR Part 165

Dated: April 12.1993.
R.M. Larrabee,
Captain, UJ>. Coast Guard, Captain o f the 
Port, New York.
[FR Doc. 93-10961 Filed 5-7-93; 8:45 am] 
BILLINA COOE 401B-14-M

ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 300

[FRL-4653-2]

National Priorities List for Uncontrolled 
Hazardous Wasts Sites, Proposed Rule 
No. 14

AGENCY: Environmental Protection 
Agency.
ACTION: Proposed rale.

Harbors, Marine safety. Navigation 
(water), Reporting and recordkeeping 
requirements, Security measures. 
Waterways.
Proposed Regulations

For reasons set out in the preamble, 
the Coast Guard proposes to amend 33 
CFR part 165 as follows:

1. The authority citation for part 165 
continues to read as follows:

Authority: 33 U.S.CL 1231; 50 U.S.C. 191; 
33 CFR 1.05—Hg), 6.04-1, 6.04-6. and 160.5, 
49 CFR 1.46.

2. A temporary section, 165.T01-023 
is added to read as follows:

S165.T01-023 Troy Fourth  of July 
Fireworks, New York.

(a) Location. The safety zone will 
include all waters shore to shore from 
the Congress Street Bridge to the 
southern most end of Adams Island in 
the Upper Hudson River.

(b) Effective period . This regulation 
will be effective from 8:30 p.m. until 10 
p m. on July 3,1993.

(c) R egulations.
(1] No person or vessel may enter, 

transit, or remain in the regulated area 
during the effective period of regulation 
unless authorized by the U.S. Coast 
Guard Captain of the Port, New York or 
the sponsor.

(2) All persons and vessels shall 
comply with the instructions of the 
COTP or the designated on scene 
personnel. U.S. Coast Guard patrol 
personnel include commissioned,
warrant, end pretty officers of the Coast 
Guard. Upon hearing five or more blasts 
from a U S. Coast Guard vessel, the 
operator of a vessel shall proceed as 
directed.

SUMMARY: The Comprehensive 
Environmental Response,
Compensation, and Liability Ad of 1980 
(“CERCLA" or "the Act”), as amended, 
requires that the National CM! and 
Hazardous Substances Pollution 
Contingency Plan (“NCP”) include a list 
of national priorities among the known 
releases or threatened releases of 
hazardous substances, pollutants, or 
contaminants throughout the United 
States. The National Priorities List 
("NPL’*) constitutes this list.

The Environmental Protection Agency 
("EPA”) proposes to edd new sites to 
the NFL. This 14th proposed revision to 
the NPL includes 19 sites in the General 
Suprerfund Section and 7 in the Federal 
Facilities Section. The identification of 
a site for the NPL is Intended primarily 
to guide EPA in determining which sites 
warrant further investigation to assess 
the nature and extent of public health 
and environmental risks associated with 
the site and to determine what CERCLA- 
financed remedial action(s), if any, may 
be appropriate. This action does not 
affect the 1,202 sites currently listed on 
the NPL 11,079 in the General 
Suprerfund Section and 123 in the 
Federal Facilities Section). However, it 
does increase die number of proposed 
sites to 54 (44 in die General Superfund 
Section and 10 in the Federal Facilities 
Section). Final and proposed sites now 
total 1,258. This number reflects five 
deletions identified in section I and 
EPA’s derision to voluntarily remove 
Lehigh Portland Cement Go., Mason 
City, Iowa from the NPL.
DATES: Comments must be submitted on 
or before June 9.1993 for Han scorn AFB 
(Bedford, Massachusetts) and Natick 
Laboratory Army Research,
Development mid Engineering Canter 
(Natick, Massachusetts). EPA is under a

court-ordered deadline for these two 
sites. For the remaining sitesin this 
proposal, comments must be submitted 
on or before July 9» 1993,
ADDRESSES: Mail original and three 
copies of comments (no facsimiles) to 
Docket Coordinator, Headquarters; U.S, 
EPA CERCLA Docket Office; OS-245; 
Waterside Mall; 401 M Street, SW.; 
Washington, DC 20460; 202/260-3046. 
For additional Docket addresses and 
further details cm their contents, see 
Section I of the ‘ ‘Supplementary 
Information” portion of this preamble. 
FOR FURTHER »«FORMATION CONTACT: 
Martha Otto, Hazardous Site Evaluation 
Division, Office of Emergency mid 
Remedial Response (OS-5204G), U.S. 
Environmental Protection Agency, 401 
M Street, SW., Washington, DC, 20460, 
or the Suprerfund Hotline, Phone (800) 
424-9346 or (703) 412-9810 in the 
Washington, DC, metropolitan area. 
SUPPLEMENTARY INFORMATION:
I. Introduction
IL Purpose and implementation of the NPL
III. Contents of This Proposed Rule
IV. Regulatory Impact Analysis
V. Regulatory Flexibility Act Analysis

L Introduction 
Background

In 1980, Congress enacted the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act, 42 U.S.C. 9601—9675 0 ‘CERCLA” or 
"the Act”) in response to the dangers of 
uncontrolled hazardous waste sites. 
CERCLA was amended on October 17, 
1986, by the Superfund Amendments 
and Reauthorization Act (“SARA”), 
Public Law No. 99-499,100 stat 1613 
et seq. To implement CERCLA, the 
Environmental Protection Agency 
(“EPA” or ’‘the Agency”) promulgated 
the revised National Oil and Hazardous 
Substances Pollution Contingency Plan 
(“NCP”). 40 CFR part 3GO, on July 16, 
1962 (47 FR 31180), pursuant to 
CERCLA section 105 and Executive 
Order 12316 (46 FR 42237, August 20. 
1961). The NGP sets forth die guidelines 
and procedures needed to respond 
under CERCLA to releasee and 
threatened releases of hazardous 
substances, pollutants, or contaminants. 
EPA has revised the NCP on several 
occasions, most recently on March 8, 
1990 (55 FR 8666).

Section 105(a)(8)(A) of CERCLA 
requires that the NCP include “criteria 
for determining priorities among 
releases or threatened releases 
throughout the United States for tire 
purpose of taking remedial action.” As 
defined in CERCLA section 101(24), 
remedial action tends to be long-term in 
nature and involves response actions
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that are consistent with a permanent 
remedy for a release.

Mechanisms for determining 
priorities for possible remedial actions 
financed by the Trust Fund established 
under CERCLA (commonly referred to 
as the “Superfund”) and financed by 
other persons are included in the NCP 
at 40 CFR 300.425(c) (55 FR 8845, 
March 8,1990). Under 40 CFR 
300.425(c)(1), a site may be included on 
the NPL if it scores sufficiently high on 
the Hazard Ranking System (“HRS”), 
which is appendix A of 40 CFR part 
300. On December 14,1990 (55 FR 
51532), EPA promulgated revisions to 
the HRS partly in response to CERCLA 
section 105(c), added by SARA. The 
revised HRS evaluates four pathways: 
Ground water, surface water, soil 
exposure, and air. The HRS serves as a 
screening device to evaluate the relative 
potential of uncontrolled hazardous 
substances, pollutants, and 
contaminants to pose a threat to human 
health or the environment. Those sites 
that score 28.50 or greater on the HRS 
are eligible for the NPL.

Under a second mechanism for 
adding sites to the NPL, each State may 
designate a single site as its top priority, 
regardless of the HRS score. This 
mechanism, provided by the NCP at 40 
CFR 300.425(c)(2), requires that, to the 
extent practicable, the NPL include 
within the 100 highest priorities, one 
facility designated by each State 
representing the greatest danger to 
public health, welfare, or the 
environment among known facilities in 
the State.

The third mechanism for listing, 
included in the NCP at 40 CFR 
300.425(c)(3), allows certain sites to be 
listed whether or not they score above
28.50, if all of the following conditions 
are met:

The Agency for Toxic Substances 
and Disease Registry (ATSDR) of the 
U.S. Public Health Service has issued 
a health advisory that recommends 
dissociation of individuals from the 
release.

EPA determines that the release 
poses a significant threat to public 
health.

EPA anticipates that it will be more 
cost-effective to use its remedial 
authority than to use its removal 
authority to respond to the release. 
Based on these criteria, and pursuant 

to section 105(a)(8)(B) of CERCLA, as 
amended by SARA, EPA promulgates a 
list of national priorities among the 
known or threatened releases of 
hazardous substances, pollutants, or 
contaminants throughout the United 
States. That list, which is appendix B of

40 CFR part 300, is the National 
Priorities List (“NPL”). CERCLA section 
105(a)(8)(B) defines the NPL as a list of 
“releases” and as a list of the highest 
priority “facilities.” The discussion 
below may refer to the "releases or 
threatened releases” that are included 
on the NPL interchangeably as 
“releases,” "facilities,” or “sites.” 
CERCLA section 105(a)(8)(B) also 
requires that the NPL be revised at least 
annually. A site may undergo CERCLA- 
financed remedial action only after it is 
placed on the NPL, as provided in the 
NCP at 40 CFR 300.425(b)(1).

EPA promulgated an original NPL of 
406 sites on September 8,1983 (48 FR 
40658). The NPL has been expanded 
since then, most recently on October 14, 
1992 (57 FR 47180).

The NPL includes two sections, one of 
sites being evaluated and cleaned up by 
EPA (the “General Superfund Section”), 
and one of sites being addressed by 
other Federal agencies (the “Federal 
Facilities Section”). Under Executive 
Order 12580 and CERCLA section 120, 
each Federal agency is responsible for 
carrying out most response actions at 
facilities under its own jurisdiction, 
custody, or control, although EPA is 
responsible for preparing an HRS score 
and determining if the facility is placed 
on the NPL. EPA is not the lead agency 
at these sites, and its role at such sites 
is accordingly less extensive than at 
other sites. The Federal Facilities 
Section includes those facilities at 
which EPA is not the lead agency.
D eletions/Cleanups

EPA may delete sites from the NPL 
where no further response is 
appropriate under Superfund, as 
explained in the NCP at 40 CFR 
300.425(e) (55 FR 8845, March 8,1990). 
To date, the Agency has deleted 49 sites 
from the General Superfund Section of 
the NPL, including five since October 
14,1992: Pioneer Sand Co., Warrington, 
Florida (58 FR 7492, February 8,1993); 
Arrcom (Drexler Enterprises),
Rathdrum, Idaho (57 FR 61005, 
December 23,1992); Metal Working 
Shop, Lake Ann, Michigan (57 FR 
61004, December 23,1992); Adrian 
Municipal Well Field, Adrian, 
Minnesota (57 FR 62231, December 30, 
1992); Waste Research & Reclamation 
Co., Eau Claire, Wisconsin (58 FR 7189, 
February 5,1993).

EPA also has developed an NPL 
construction completion list (CCL) to 
simplify its system of categorizing sites 
and to better communicate the 
successful completion of cleanup 
activities (58 FR 12142, March 2,1993). 
Sites qualify for the CCL when: (1) Any 
necessary physical construction is

complete, whether or not final cleanup 
levels or other requirements have been 
achieved; (2) EPA has determined that 
the response action should be limited to 
measures that do not involve 
construction (e.g., institutional 
controls); or (3) the site qualifies for 
deletion from the NPL. Inclusion of a 
site on the CCL has no legal 
significance.

In addition to the 48 sites that have 
been deleted from the NPL because they 
have been cleaned up (the Waste 
Research and Reclamation site was 
deleted based on deferral to another 
program and is not considered cleaned 
up), an additional 113 sites are also in 
the NPL CCL, all but one from the 
General Superfund Section. Thus, as of 
April 1,1993, the CCL consists of 161 
sites.

Cleanups at sites on the NPL do not 
reflect the total picture of Superfund 
accomplishments. As of March 1,1993, 
EPA had conducted 822 removal actions 
at NPL sites, and 2067 removals at non- 
NPL sites. Information on removals is 
available from the Superfund hotline.

Pursuant to the NCP at 40 CFR 
300.425(c), this document proposes to 
add 26 sites to the NPL. The General 
Superfund Section includes 1,079 sites, 
and the Federal Facilities Section 
includes 123 sites, for a total of 1,202 
sites on the NPL. Final and proposed 
sites now total 1,256.
Public Comment Period

The documents that form the basis for 
EPA’s evaluation and scoring of sites in 
this rule are contained in dockets 
located both at EPA Headquarters and in 
the appropriate Regional offices. The 
dockets are available for viewing, by 
appointment only, after the appearance 
of this rule. The hours of operation for 
the Headquarters docket are from 9 a.m. 
to 4 p.m., Monday through Friday 
excluding Federal holidays. Please 
contact individual Regional dockets for 
hours. Note that the Headquarters 
docket, although it will be moving 
during the comment period, will remain 
open for viewing of sites included in 
this rule.

Docket Coordinator, Headquarters, U.S. 
EPA CERCLA Docket Office, OS-245, 
Waterside Mall, 401 M Street, SW., 
Washington, DC 20460, 202/260-3046.

Ellen Culhane, Region 1, U.S. EPA Waste 
Management Records Center, HES-CAN 6, 
J.F. Kennedy Federal Building, Boston, MA 
02203-2211, 617/573-5729.

Ben Conetta, Region 2 ,26  Federal Plaza, 
7th Floor, room 740, New York, NY 10278, 
212/264-6696.

Diane McCreary, Region 3, U.S. EPA 
Library, 3rd Floor, 841 Chestnut Building, 
9th & Chestnut Streets, Philadelphia, PA 
19107,215/597-7904.
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Beverly FuJwood, Region 4, U.S. EPA 
Librarv, room G-6, 345 Courtland Street, NE., 
Atlanta, GA 30365,404/347-4216.

Cathy Freeman, Region 5, U.S. EPA,
Records Center, Waste Management Division 
7-J, Metcalfs Federal Building, 77 West 
Jackson Boulevard, Chicago, 0,60604,312/ 
886-6214.

Bart Canelias, Region 6, U.S. EPA, 1445 
Ross Avenue, Mail Code 6H-MA, Dallas, TX 
75202-2733, 214/635-6740.

Steven Wyman, Region 7, U.S. EPA 
Library, 726 Minnesota Avenue, Kansas City, 
KS 66101,913/551-7241.

Greg Oberiey, Region 8, U.S. EPA 9 9 9 18th 
Street, suite 500, Denver, CO 80202-2466, 
303/294-7598.

Lisa Nelson, Region 9, U.S. EPA, 75 
Hawthorne Street, San Francisco, GA 94105, 
415/744t 2347.

David Bennett, Region 10, U.S. EPA, 11th 
Floor, 1200 6th Avenue, Mail Stop HW-114, 
Seattle, WA 98101, 206/553-2103.

The Headquarters docket for this rule 
contains HRS score sheets for each 
proposed site; a Documentation Record 
for each site describing the information 
used to compute the score; pertinent 
information for any site affected by 
particular statutory requirements or EPA 
listing policies; and a hist of documents 
referenced in die Documentation 
Record, Each Regional docket for this 
rule contains all of the information in 
the Headquarters docket for sites in that 
Region, plus the actual reference 
documents containing the data 
principally relied upon and dted by 
EPA in calculating or evaluating the 
HRS semes for sites in that Region.
These reference documents are available 
only in the Regional dockets. Interested 
parties may view documents, by 
appointment only, in the Headquarters 
or the appropriate Regional docket or 
copies may be requested from the 
Headquarters or appropriate Regional 
docket An informal written request, 
rather than a formal request under the 
Freedom of Information Ad, should be 
the ordinary procedure for obtaining 
copies of any of these documents.

EPA considers ail comments received 
during the comment period. During the 
comment period, comments are placed 
in the Headquarters docket and are 
available to the public on an “as 
received” basis. A complete set of 
comments will be available for viewing 
in the Regional docket approximately 
one week after the formed comment 
period closes. Comments received after 
the comment period closes will be 
available in the Headquarters docket 
«nd in the Regional docket on an “as 
received” basis.

Comments that include complex or 
voluminous reports, or mnttmals 
prepared for purposes other than HRS 
scoring, should point out the specific 
information that EPA should consider

and bow it affects individual HRS factor 
values. See Northside Sanitary Landfill 
v. Thomas, 849 F.2d 1516 (D.C. Cir. 
1988). After considering the relevant 
comments received during the comment 
period, EPA will add sites to die NPL 
if they meet requirements set out in 
CERGLA, the NCP, and any applicable 
listing policies.

In past rules, EPA has attempted to 
respond to late comments, or when that 
was not practicable, to read all late 
comments and address those diet 
brought to the Agency's attention a 
fundamental error in the scoring of a 
site. (See, most recently, 57 FR 4824 
(February 7,1992)). Although’EPA 
intends to pursue the same policy with 
sites in this rule, EPA can guarantee that 
it will consider only those comments 
postmarked by the dose of the formal 
comment period. EPA cannot delay a 
final listing decision solely to 
accommodate consideration of late 
comments./
II. Purpose and Implementation of the 
NPL
Purpose

The legislative history of CERGLA 
(Report of the Committee on 
Environment end Public Works, Senate 
Report No. 96-848,96th Cong., 2d Sess. 
60 (1980)) states die primary purpose of 
the NPL:

The priority lists serve primarily 
informational purposes, identifying for the 
States and the public those facilities and sites 
or other releases which appear to warrant 
remedial actions. Inclusion of a facility or 
site on the list does not in itself reflect a 
judgment of the activities of its owner or 
operator, it does not require those persons to 
undertake any action, nor does it assign 
liability to any person. Subsequent 
government action in the form of remedial 
actions or enforcement actions will he 
necessary in order to do so, and these actions 
will be attended by all appropriate 
procedural safeguards.

The purpose of the NPL, therefore, is 
primarily to serve as an informational 
and management tool. The 
identification of a site for the NPL is 
intended primarily to guide EPA in 
determining which sites warrant further 
investigation to assess the nature and 
extent of the public health and 
environmental risks associated with tire 
site and to determine what CERCLA 
remedial action (s), if any, may be 
appropriate. The NPL also serves to 
notify the public of sites that EPA 
believes warrant further investigation. 
Finally, liking a site may, to the extent 
potentially responsible parties are 
identifiable at the time of listing, serve 
as notice to such parties that the Agency

may initiate CERCLA-financed remedial 
action.
Im plem entation

After initial discovery of a site at 
which a release or threatened release 
may exist, EPA begins a series of 
increasingly complex evaluations. The 
first step, the Preliminary Assessment 
(PA), is a low-cost review of existing 
information to determine if the site 
poses a threat to public health or the 
environment. If the site presents a 
serious imminent threat, EPA may take 
immediate removal action. If the PA 
shows that the site presents a threat but 
not an imminent threat, EPA will 
generally perform a more extensive 
study called the Site Inspection (SI).
The SI involves collecting additional 
information to better understand the 
extent of the problem at the site, screen 
out sites that will not qualify for the 
NPL, and obtain data necessary to 
calculate an HRS score for sites which 
warrant placement on the NPL and 
further study. EPA may perform 
removal actions at any time during the 
process. To date EPA has completed 
approximately 34,000 PAs and 
approximately 17,000 Sis.

th e  NCP at 40 CPR 300.425(b)(1) (55 
FR 8845, March 8,1990) limits 
expenditure of the Trust Fund for 
remedial actions to sites on the NPL. 
However, EPA may take enforcement 
actions under CERCLA or other 
applicable statutes against responsible 
parties regardless of whether the site is 
on the NPL, although, as a practical 
matter, the focus of EPA’s CERCLA 
enforcement actions has been and will 
continue to be cm NPL sites. Similarly, 
in the case of CE1RPA removal actions, 
EPA has the authority to act at any site, 
whether listed or not, that meets the 
criteria of the NCP at 40 CFR 
300.415(b)(2) (55 FR 8842, March 8, 
1990). EPA's policy is to pursue cleanup 
of NPL sites using all the appropriate 
response and/or enforcement actions 
available to the Agency, inducting 
authorities other than CERCLA. 'Hie 
Agency will decide on a site-by-site 
basis whether to take enforcement or 
other action under CERCLA or other 
authorities prior to undertaking 
response action, proceed directly with 
Trust Fund-financed response actions 
and seek to recover response costs after 
cleanup, or do both. To the extent 
feasible, once sites are on the NPL, EPA 
will determine high-priority candidates 
for CERCLA-financed response action 
and/or enforcement action through both 
State and Federal initiatives. EPA will 
take into account which approach is 
more likely to accomplish cleanup of 
the site most expeditiously whifo using
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CERCLA’s limited resources as 
efficiently as possible.

Although the ranking of sites by HRS 
scores is considered, it does not, by 
itself, determine the sequence in which 
EPA funds remedial response actions, 
since the information collected to 
develop HRS scores is not sufficient to 
determine either the extent of 
contamination or the appropriate 
response for a particular site (40 CFR 
300.425(b)(2), 55 FR 8845, March 8, 
1990). Additionally, resource 
constraints may preclude EPA from 
evaluating all HRS pathways; only those 
presenting significant risk or sufficient 
to make a site eligible for the NPL may 
be evaluated. Moreover, the sites with 
the highest scores do not necessarily 
come to the Agency’s attention first, so 
that addressing sites strictly on the basis 
of ranking would in some cases require 
stopping work at sites where it was 
already underway.

More detailed studies of a site are 
undertake^ in the Remedial 
Investigatioh/Peasibility Study (RI/FS) 
that typically follows listing. The 
purpose of the RI/FS is to assess site 
conditions and evaluate alternatives to 
the extent necessary tò select a remedy 
(40 CFR 300.430(a)(2) (55 FR 8846, 
March 8,1990)). It takes into account 
the amount of contaminants released 
into the environment, the risk to 
affected populations and environment, 
the cost to remediate contamination at 
the site, and the response actions that 
have been taken by potentially 
responsible parties or others. Decisions 
on the type and extent of response 
action to be taken at these sites are made 
in accordance with 40 CFR 300.415 (55 
FR 8842, Màrch 8,1990) and 40 CFR 
300.430 (55 FR 8846, March 8,1990). 
After conducting these additional 
studies, EPÀ may conclude that 
initiating a CERCLA remedial action 
using the Trust Fund at some sites on 
the NPL is not appropriate bécause of 
more pressing needs at other sites, or 
because a private party cleanup is 
already underway pursuant to an 
enforcement action. Given the limited 
resources available in the Trust Fund, 
the Agency must carefully balance the 
relative needs for response at the 
numerous sites it has studied. It is also 
possible that EPA will conclude after 
further analysis that the site does not 
warrant remedial action.
RI/FS at Proposed Sites

An RI/FS may be performed at sites 
proposed in' the Federal Register for 
placement on thè NPL (or èven sites that 
have not been proposed for placement 
on the NPL) pursuant to the Agency’s 
removal authority under CÈRCLA, as

outlined in the NCP at 40 CFR 300.415. 
Although an RI/FS generally is 
conducted at a site after it has been 
placed on the NPL, in a number of 
circumstances the Agency elects to 
conduct an RI/FS at a site proposed for 
placement on the NPL in preparation for 
a possible Trust Fund-financed remedial 
action, such as when the Agency 
believes that a delay may create 
unnecessary risks to public health or the 
environment. In addition, the Agency 
may conduct an RI/FS to assist in 
determining whether to conduct a 
removal or enforcement action at a site.
Facility (Site) Boundaries

The purpose of the NPL is merely to 
identify releases or threatened releases 
of hazardous substances that are 
priorities for further evaluation. The 
Agency believes that it would be neither 
feasible nor consistent with this limited 
purpose for the NPL to attempt to 
describe releases in precise geographical 
terms. The term “facility” is broadly 
defined in GERCLA to include any area, 
where a hazardous substance has “come 
to be located” (CERCLA section 101(9)), 
and the listing process is not intended 
to define or reflect boundaries of such 
facilities or releases. Site names are 
provided for general identification 
purposes only. Knowledge of the 
geographic extent of sites will be refined 
as more information is developed 
during the RI/FS and even during 
implementation of the remedy.

Because the NPL does not assign 
liability or define the geographic extent 
of a release, a listing need not be 
amended if further research into the 
contamination at a site reveals new 
information as to ite extent. This is 
further explained in preambles to past 
NPL rules, most recently February 11, 
1991 (56 FR 5598).

Limitations on Payment of Claims for 
Response Actions

Sections 111(a)(2) and 122(b)(1) of 
CERCLA authorize the Fund to 
reimburse certain parties for necessary 
costs of performing a response action.
As is described in more detail at 58 FR 
5460 (January 21,1993), 40 CFR part 
307, there are two major limitations 
placed on the payment of claims for 
response actions. First, only private 
parties, certain potentially responsible 
parties (including States and political 
subdivisions), and certain foreign 
entities are eligible to file such claims. 
Second, all response actions under 
sections 111(a)(2) and 122(b)(1) must 
receive prior approval, or 
“preauthorization,” from EPA.

HI. Contents of This Proposed Rule
Table 1 identifies the 19 NPL sites in 

the General Superfund Section and 
Table 2 identifies the 7 NPL sites in the 
Federal Facilities Section being 
proposed in this rule. Both tables follow 
this preamble. All these sites are 
proposed based on HRS scores of 28.50 
or above. The sites in Table 1 are listed 
alphabetically by State, for ease of 
identification, with group number 
identified to provide an indication of 
relative ranking. To determine group 
number, sites on the NPL are placed in 
groups of 50; for example, a site in 
Group 4 of this proposal has a score that 
falls within the range of scores covered 
by the fourth group of 50 sites on the 
General Superfund Section of the NPL, 
Sites in the Federal Facilities Section 
are also presented by group number 
based on groups of 50 sites in the 
General Superfund Section.
Statutory Requirem ents

CERCLA section 105(a)(8)(B) directs 
EPA to list priority sites “among” the 
known releases or threatened releases of 
hazardous Substances, pollutants, or 
contaminants, and section 105(a)(8)(A) 
directs EPA to consider certain 
enumerated and “other appropriate” 
factors in doing so. Thus, as a matter of 
policy, EPA has the discretion not to use 
CERCLA to respond to certain types of 
releases. Where other authorities exist, 
placing sites on the NPL for possible 
remedial action under CERCLA may not 
be appropriate. Therefore, EPA has 
chosen not to place certain types of sites 
on the NPL even though CERCLA does 
not exclude such action. If, however, the 
Agency later determines that sites not 
listed as a matter of policy are not being 
properly responded to, the Agency may 
place them on the NPL.

The listing policies and statutory 
requirements of relevance to this 
proposed rule cover sites subject to the 
Resource Conservation and Recovery 
Act (RCRA) (42 U.S.C. 6901-6991i) and 
Federal facility sites. These policies and 
requirements are explained below and 
have been explained in greater detail in 
previous rulemakings (56 FR 5598, 
February 11,1991).
R eleases From R esource Conservation 
and R ecovery Act (RCRA) Sites

EPA’s policy is that non-Federal sites 
subject to RCRA Subtitle C corrective 
action authorities will not, in general, be 
placed on the NPL. However, EPA will 
list certain categories of RCRA sites 
subject to Subtitle C corrective action 
authorities, as well as other sites subject 
to those authorities, if the Agency 
concludes that doing so best furthers the
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aims of the NPL/RCRA policy and the 
CERCLA program. EPA has explained 
these policies in detail in the past (51 
FR 21054, June 10,1986; 53 FR 23978, 
June 24,1988; 54 FR 41000, October 4, 
1989; 56 FR 5602, February 11,1991).

Consistent with EPA’s NPL/RCRA 
policy, EPA is proposing to add two 
sites to the General Superfund Section 
of the NPL that may be subject to RCRA 
Subtitle C corrective action authorities. 
One is the Onondaga Lake site in Lake 
Onondaga, NY. Material has been 
placed in the public docket confirming 
that the owner at the site who is subject 
to RCRA authorities is bankrupt. The 
other owner has no RCRA involvement.

The second is the National Zinc Corp. 
site in Bartlesville, OK. The Agency 
believes that offsite contamination and 
air deposition of contamination at and 
from this site will be better addressed 
under CERCLA authorities. Material has 
been placed in the docket indicating 
that not all site-related contamination 
may be addressable under RCRA 
corrective action authorities.
Releases from Federal Facility Sites

On March 13,1989 (54 FR 10520), the 
Agency announced a policy for placing 
Federal facility sites on the NPL if they 
meet the eligibility criteria (e.g., an HRS 
score of 28.50 or greater), even if the 
Federal facility also is subject to the 
corrective action authorities of RCRA 
Subtitle C. In that way, those sites could 
be cleaned up under CERCLA, if 
appropriate.

This rule proposes to add seven sites 
to the Federal Facilities Section of the 
NPL. One site not listed in the Federal 
Facilities Section, the Blackbird Mine 
site in Lemhi, ID, is located in part on 
federally owned land. There is no 
separate category for mixed-ownership 
sites, and the facts at this site are such 
that EPA considers it more appropriate 
to propose the site in the General 
Superfund section of the NPL. In 
particular, the sources of contamination 
on the Federal portion of the site are few 
compared to the sources on private 
land, and contamination is not the 
result of activities of the U.S. Forest 
Service, which currently manages the 
Federal portion of the site. EPA 
emphasizes that the designation of a site 
as Federal or non-Federal for listing 
purposes has no legal significance and 
is purely informational in nature. In
particular, such designation does not 
determine, or limit, the extent of any 
Federal agency’s obligations under 
section 120 of CERCLA. EPA solicits
comment on the most appropriate 
designation of the site.

Name Changes
EPA proposes to change the name of 

the Del Amo Facility, a proposed site in 
Los Angeles, California, to the Del Amo 
Pits. EPA proposes to change the name 
of the American Shizuki Corp./Ogallala 
Electronics and Manufacturing, Inc., a 
proposed site in Ogallala, Nebraska to 
the Ogallala Groundwater 
Contamination. EPA believes these 
names more accurately reflect the sites, 
and solicits comment on these proposed 
name changes.
Clarification o f Prior NPL Listing

The Indian Bend Wash Superfund 
Site, located in Scottsdale-Tempe- 
Phoenix, Arizona, was placed on the 
NPL on September 8,1983 (48 FR 
40667). The purpose of this clarification 
of the original listing is to provide 
additional information about the 
releases of hazardous substances that 
are currently being investigated.

The 1982 HRS analysis in the original 
listing docket for Indian Bend Wash 
(cross-referenced as NPL-2-630) 
provides the following general 
description of the facility:
“Groundwater contamination has been 
detected in an area approximately two 
miles by five miles along the Indian 
Bend Wash in Scottsdale and Tempe. 
Municipal drinking water supply wells 
serving the cities of Scottsdale, Phoenix 
and Tempe have been tainted by 
trichloroethylene. Chromium 
contamination has also been found to be 
present in the aquifer of concern.” The 
HRS analysis also includes 
“approximate boundaries” of 
“Scottsdale Road (west), Salt River 
channel (south), Pima Road (east), and 
Chapparal Road (north).” However, 
documented releases at that time also 
included contaminated wells south of 
the Salt River.

During the investigation of 
groundwater at Indian Bend Wash,EPA 
has identified several apparently 
noncontiguous areas of groundwater 
contamination, both north and south of 
the Salt River. While it cannot be stated 
with certainty because of the 
hydrological impacts of the river flow, 
it appears that the releases of hazardous 
substances south of the river may 
originate in sources other than those 
north of the river. This notice is to 
clarify that the Indian Bend Wash 
Superfund Site has always included all 
releases discovered during the course of 
the RI/FS, both north and south of the 
Salt River, and that the RI/FS has, from 
the beginning, investigated releases 
documented in the original HRS 
analysis both north and south of the Salt 
River. The approximate boundaries of

the study area where EPA is currently 
responding to releases of hazardous 
substances are as follows: Rural Road 
(Tempe)/ Scottsdale Road (Scottsdale) 
(west), Chaparral Road (north), Price 
Road (TempeJ/Pima Road 
(Scottsdale)(east), and Apache 
Boulevard (south).

Two Records of Decision were issued, 
on September 21,1988 and September
12,1991, for the portion of the site 
located north of the Salt River, which 
EPA has informally designated as 
“North Indian Bend Wasn” or “Indian 
Bend Wash (North)”. The portion of the 
site located south of the Salt River has 
been informally designated as “South 
Indian Bend Wadi”, or “Indian Bend 
Wash (South)”, and is now in the RI/FS 
study phase.

The above definition of the site is 
consistent with EPA’s policy for listing 
noncontiguous facilities. Section 
104(d)(4) of CERCLA authorizes EPA to 
“treat two or more noncontiguous 
facilities as one for the purposes of 
response, if such facilities are 
reasonably related on the basis of 
geography or their potential threat to 
public health, welfare, or the 
environment” EPA published a policy 
(49 FR 37076, September 21,1984) 
identifying the factors which it would 
consider in determining whether non­
contiguous facilities should be 
aggregated.

The results of the RI (available in the 
Region IX docket for this site) indicate 
that the Indian Bend Wash Superfimd 
Site meets the aggregation criteria. 
Indian Bend Wash North and Indian 
Bend Wash South each contain many 
potentially noncontiguous facilities. It is 
appropriate to address all facilities 
within both North Indian Bend Wash 
and South Indian Bend Wash in 
aggregation. Several factors support this. 
First, there are similar constituents of 
concern so that a single strategy for 
cleanup is appropriate. Second, the 
contamination from the releases is 
threatening the same aquifer and there 
is no evidence of any geologic 
discontinuity between the sources. 
Lastly, the target populations affected by 
the noncontiguous releases are 
substantially overlapping with a number 
of drinking water wells located within 
both the northern and southern portions 
of the site. Based on the above 
considerations, the multiple 
noncontiguous sources in both the north 
and south areas are most logically 
considered as a single site for NPL 
purposes. EPA has consistently 
addressed the areas north and south of 
the river as a single site since the 
original listing of the Indian Bend Wash 
site.
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This clarification of the extent of 
releases being evaluated by EPA at the 
Indian Bend Wash site is intended to 
provide notice of same to all persons. 
Although EPA properly has regarded 
contamination south of the Salt River, 
referred to as Indian Bend Wash 
(South), as part of the site since it was 
listed on the NPL in 1983, EPA will 
consider comments addressed to the 
inclusion of that area as part of the site. 
EPA will not consider comments 
addressed to other aspects of the 
original listing decision.
IV. Regulatory Impact Analysis

The costs of cleanup actions that may 
be taken at sites are not directly 
attributable to placement on the NPL, as 
explained below. Therefore, the Agency 
has determined that this rulemaking is 
not a "major” regulation under 
Executive Order 12291. EPA has 
conducted a preliminary analysis of the 
economic implications of today’s 
proposal to add new sites to the NPL. 
EPA believes that the kinds of economic 
effects associated with this proposed 
revision to the NPL are generally similar 
to those identified in the regulatory 
impact analysis (RIA) prepared in 1982 
for revisions to the NCP pursuant to 
section 105 of CERCLA (47 FR 31180, 
July 16,1982) and the economic 
analysis prepared when amendments to 
the NCP were proposed (50 FR 5882, 
February 12,1985). This rule was 
submitted to the Office of Management 
and Budget for review as required by 
Executive Order 12291.
Costs t

This proposed rulemaking is not a 
"major” regulation because it does not 
establish that EPA necessarily will 
undertake remedial action, nor does it 
require any action by a private party or 
determine any party’s liability for site 
response costs. Costs that arise out of 
responses at sites in the General 
Superfund Section result from site-by- 
site decisions about what actions to 
take, not directly from the act of listing 
itself. Nonetheless, it is useful to 
consider the costs that may be 
associated with responding to all sites 
in this rule. The proposed listing of a 
site on the NPL may be followed by a 
search for potentially responsible 
parties and a Remedial Investigation/ 
Feasibility Study (RI/FS) to determine if 
remedial actions will be undertaken at 
a site. Selection of a remedial 
alternative, and design and construction 
of that alternative, may follow 
completion of the RI/FS, and operation 
and maintenance (O&M) activities may 
continue after construction has been 
completed.

EPA initially bears costs associated 
with responsible party searches. 
Responsible parties may enter into 
consent orders or agreements to conduct 
or pay the costs of the RI/FS, remedial 
design and remedial action, and O&M, 
or EPA and the States may share costs 
up front and subsequently bring an 
action for cost recovery.

The State’s share of site cleanup costs 
for Trust Fund-financed actions is 
governed by CERCLA section 104(c). For 
privately-owned sites, as well as 
publicly-owned but not publicly- 
operated sites, EPA will pay from the 
Trust Fund for 100% of the costs of the 
RI/FS and remedial planning, and 90% 
of the costs of the remedial action, 
leaving 10% to the State. For sites 
operated by a State or political 
subdivision, the State’s share is at least 
50% of all response costs at the site, 
including the cost associated with the 
RI/FS, remedial design, and 
construction and implementation of the 
remedial action selected. After 
construction of the remedy is complete, 
costs fall into two categories:

For restoration of ground water and 
surface water, EPA will pay from the 
Trust Fund a share of the stmt-up 
costs according to the cost-allocation 
criteria in the previous paragraph for 
10 years or until a sufficient level of 
protectiveness is achieved before the 
end of 10 years. 40 CFR 300.435(f)(3). 
After that, the State assumes all O&M 
costs. 40 CFR 300.435 (f)(1).

For other cleanups, EPA will pay 
from the Trust Fund a share of the 
costs of a remedy according to the 
cost-allocation criteria in the previous 
paragraph until it is operational and 
functional, which generally occurs 
after one year. 40 CFR 300.435(f)(2), 
300.510(c)(2). After that, the State 
assumes all O&M costs. 40 CFR 
300.510(c)(1).
In previous NPL rulemakings, the 

Agency estimated the costs associated 
with these activities (RI/FS, remedial 
design, remedial action, and O&M) on 
an average-per-site and total cost basis. 
EPA will continue with this approach, 
using the most recent (1988) cost 
estimates available: these estimates are 
presented below. However, costs for 
individual sites vary widely, depending 
on the amount, type, and extent of 
contamination. Additionally, EPA is 
unable to predict what portions of the 
total costs responsible parties will bear, 
since the distribution of costs depends 
on the extent of voluntary and 
negotiated response and the success of 
any cost-recovery actions.

Cost Category Average Total 
Cost Per Site1

RI/FS .................................. 1,300,000
Remedial Design................. 1,500,000
Remedial Action.................. 3 25,000,000
Net present value of O&M 2 . 3,770,000

11988 U.S. Dollars
2 Assumes cost of O&M over 30 years, 

$400,000 for the first year and 10% discount 
rate

3 Includes State cost-share
Source: Office of Program Management, 

Office of Emergency and Remedial Response, 
U.S. EPA, Washington, DC.

Possible costs to States associated 
with today’s proposed rule for Trust 
Fund-financed response action arise 
from the required State cost-share of: (l) 
For privately owned sites at which 
remedial action involving treatment to 
restore ground and surface water quality 
are undertaken, 10% of the cost of 
constructing the remedy, and 10% of 
the cost of operating the remedy for a 
period up to 10 years after the remedy 
becomes operational and functional; (2) 
for privately-owned sites at which other 
remedial actions are undertaken, 10% of 
the cost of all remedial action, and 10% 
of costs incurred within one year after 
remedial action is complete to ensure 
that the remedy is operational and 
functional; and (3) for sites publicly- 
operated by a State or political 
subdivision at which response actions 
are undertaken, at least 50% of the cost 
of all response actions. States must 
assume the cost for O&M after EPA’s 
participation ends. Using the 
assumptions developed in the 1982 RIA 
for the NCP, EPA has assumed that 90% 
of the non-Federal sites proposed for the 
NPL in this rule will be privately-owned 
and 10% will be State- or locally- 
operated. Therefore, using the budget 
projections presented above, the cost to 
States of undertaking Federal remedial 
planning and actions at all non-Federal 
sites in today’s proposed rule, but 
excluding O&M costs, would be 
approximately $36 million. State O&M 
costs cannot be accurately determined 
because EPA, as noted above, Will share 
costs for up to 10 years for restoration 
of ground water and surface water, and 
it is not known how many sites will 
require this treatment and for how long. 
However, based on past experience, 
EPA believes a reasonable estimate is 
that it will share start-up costs for up to 
10 years at 25% of sites. Using this 
estimate, State O&M costs would be 
approximately $32 million. As with the 
EPA share of costs, portions of the State 
share will be borne by responsible 
parties.

Placing a site on the NPL does not 
itself cause firms responsible for the site
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to bear costs. Nonetheless, a listing may 
induce firms to clean up the sites 
voluntarily, or it may act as a potential 
trigger for subsequent enforcement or 
cost-recovery actions. Such actions may 
impose costs on firms, but the decisions 
to take such actions are discretionary 
and made on a case-by-case basis. 
Consequently, these effects cannot be 
precisely estimated. EPA does not 
believe that every site will be cleaned 
up by a responsible party. EPA cannot 
project at this time which firms or 
industry sectors will bear specific 
portions of the response costs, but the 
Agency considers: the volume and 
nature of the waste at the sites; the 
strength of the evidence linking the 
wastes at the site to the parties; the 
parties’ ability to pay; and other factors 
when deciding whether and how to 
proceed against the parties.

Economy-wide effects of this 
proposed amendment to the NCP are 
aggregations of effects on firms and 
State and local governments. Although 
effects could be felt by some individual 
firms and States, the total impact of this 
proposal on output, prices, and 
employment is expected to be negligible 
at the National level, as was the case in 
the 1982 RIA.
Benefits

The real benefits associated with 
today’s proposal to place additional 
sites on the NPL are increased health 
and environmental protection as a result 
of increased public awareness of

potential hazards. In addition to the 
potential for more federally-financed 
remedial actions, expansion of the NPL 
could accelerate privately-financed, 
voluntary cleanup efforts. Proposing 
sites as national priority targets also 
may give States increased support for 
funding responses at particular sites.

As a result of the additional CERCLA 
remedies, there will be lower human 
exposure to high-risk chemicals, and 
higher-quality surface water, ground 
water, soil, and air. These benefits are 
expected to be significant, although 
difficult to estimate before the RI/FS is 
completed at these sites.
V. Regulatory Flexibility Act Analysis

The Regulatory Flexibility Act of 1980 
requires EPA to review the impacts of 
this action on small entities, or certify 
that the action will not have a 
significant impact on a substantial 
number of small entities. By small 
entities, thp Act refers to small 
businesses", small government 
jurisdictions, and nonprofit 
organizations.

While this rule proposes to revise the 
NCP, it is not a typical regulatory 
change since it does not automatically 
impose costs. As stated above, 
proposing sites to the NPL does not in 
itself require any action by any party, 
nor does it determine the liability of any 
party for the cost of cleanup at the site. 
Further, no identifiable groups are 
affected as a whole. As a consequence, 
impacts on any group are hard to

predict. A site’s proposed inclusion on 
the NPL could increase the likelihood of 
adverse impacts on responsible parties 
(in the form of cleanup costs), but at this 
time EPA cannot identify the potentially 
affected businesses or estimate the 
number of small businesses that might 
also be affected.

The Agency does expect that placing 
the sites in this proposed rule on the 
NPL could significantly affect certain 
industries, or firms within industries, 
that have caused a proportionately high 
percentage of waste site problems. 
However, EPA does not expect the 
listing of these sites to have a significant 
economic impact on a substantial 
number of small businesses.

In any case, economic impacts would 
occur only through enforcement and 
cost-recovery actions, which EPA takes 
at its discretion on a site-by-site basis. 
EPA considers many factors when 
determining enforcement actions, 
including not only the firm’s 
contribution to the problem, but also its 
ability to pay.

The impacts (from cost recovery) on 
small governments and nonprofit 
organizations would be determined on a 
similar case-by-case basis. -

For, the foregoing reasons, I hereby 
certify that this proposed rule would not 
have a significant economic impact on 
a substantial number of small entities. 
Therefore, this proposed regulation does 
not require a regulatory flexibility 
analysis.

NATIONAL PRIORITIES LIST PROPOSED RULE #14 
GENERAL SUPERFUND SECTIO N

State Site Name City/County NPLG r1

A L ...................... Monarch Tile Manufacturing, In c ............................ ......
C O .....................  ASARCO, Inc. Globe (Globe Plant) ............. ......... .......
C O .... ................  Summltville Mine ........ ........... ................ ........................
P - ...................... Plymouth Avenue Landfill.......... .....................................
H I....................... Del Monte Corp. (Oahu Plantation) ............... .
*0....................... Blackbird M ine........... ................................................
10................. . Triumph Mine Tailings Piles ................. ....................... .
MO ............... Ordnance Products, Inc............... ................................ .
M S .............. i..... Potter Co. ;.......................... ............... ......................... .
I'M •................... Horseshoe Road .......... ........... ..................................... .
N Y....... ..............  Onondaga Lake............... ............. .............. ............. ..... .
N Y ......................  Pfohl Brothers Landfill ............... ................................. .
O H .....................  Diamond Shamrock Corp. (Painesviile W orks).............
OH .................. . Dover Chemical Corp........ ................................ ......... .
O K .....................  National Zinc Corp......... ........ ...................................
O H ...... ..............  East Multnomah County Ground Water Contamination
TN ......................  ICG Iselin Railroad Y a rd ......................................... ......
T O ............ .........  RSRCorp....................................................................... .
WA .....................  Pacific Sound Resources.............. ........  ......................

Florence....... .....
Denver S................
Rio Grande County
DeLand .............. .
Honolulu County ... 
Lemhi ....................
Triumph .............. .
Cecil County .........
Wesson .......... .
Sayreville ..............
Syracuse ....
Cheektowaga.......
Painesviile .............
Dover ...................
Bartlesville.............
Multnomah County
Jackson...........
Dallas ................... .
Seattle................ .

__________ ___________________________Number of Sites Proposed to General Superfund Section: 19

1 Sites are placed In groups (G r) corresponding to groups of 50 on the final NPL.

17
1
4/5
4/5
4/5
4/5
1
13
4/5
4
4
4
4/5
4/5
4/5
4/5
4/5
4/5
1
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NATIONAL PRIORITIES LIST PROPOSED RULE #14
FEDERAL FACILITIES SECTION

State Site Name CHy/County t NPLGr*

K Y  _________  Paducah Gaseous Diffusion Plant (D O E) —  — --------— ---------  Paducah « —  --------— ------------- — - — .... 2
M A ___________ _ Hanscom AFB .....— ~— — —  ------ -----------— Bedford  ........... ..— ----------------------- ----------- - 4/5
M A .................. . Natick Laboratory Army Research, Development and Engl* Natick —  ..........— ~— — ....... ........  4/5

ooorioQ Center.
M D .................. . BeitsvHie Agriculture Research Center (USDA) ......--------------- .... Beltevffle ................ .......— ........... ............  4/5
V A _________ ...... Langley Air Force Base/NASA Langley Research Center — .... Hampton --------------------------- -— ............ ....... 4/5
VA __________ __ Marine Corps Combat Development Command — ........... Quantloo — .— -------------- ----------- ----------- ... 4/5
W A _______ ........ Puget Sound Naval Shipyard Complex — .......— .............. . Bremerton .........................-------- ------------- ... 4/5

______________ Number of Sites Being Proposed to the Federal Facilities Section: 7__________________________

1 Sites are piaced in groups (G r) corresponding to groups of 50 on Ihe final N P L

List of Subjects in 40 CFR Part 300
Air pollution control, Chemicals, 

Hazardous materials, Intergovernmental 
relations, Natural resources. Oil 
pollution. Reporting and recordkeeping 
requirements, Superfund, Waste 
treatment and disposal. Water pollution 
control, Water supply.

A uthority: 42 U .S.C . 9605; 42 U .S.C . 9620; 
33 U.S.C. 1321(c)(2); B .0 .11735,3 CFR, 
1971—1975 Comp., p. 793; E .0 .12580, 3 
CFR, 1987 Comp., p. 193.

Dated: May 4,1993.
R ichard  J. G uim ond,
Acting A ssistant Adm inistrator, O ffice o f  
S olid  Waste and Emergency Response.
[FR Doc 93-10867 Filed 5-7-93; 8:45 am]
BILLING COOE SMO-SO-F

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety 
Administration

49 CFR Part 571 
[Docket No. 93-31; Notice 01]

RIN 2127-AE78

Federal Motor Vehicle Safety 
Standards; Warning Devices

AGENCY: National Highway Traffic 
Safety Administration (NHTSA), 
Department of Transportation.
ACTION: Notice of proposed rulemaking 
(NPRM),________________________  .

SUMMARY: This document proposes to 
amend Federal Motor Vehicle Safety 
Standard No. 125, Warning Devices, 
That standard specifies requirements for 
non-powered warning devices designed 
to be carried in all types of motor 
vehicles and set out on the roadway to 
warn oncoming traffic of a stopped 
vehicle in or near the roadway. As 
amended, the standard would apply 
only to warning devices that are 
designed to be carried in buses and 
trucks that have a gross vehicle weight

rating (GVWR) greater than 10,000 
pounds (4,536 kilograms).

The agency is proposing to exclude 
from the standard warning devices for 
vehicles with a GVWR of 10,000 pounds 
or less because it has determined 
tentatively that no longer applying 
Standard No. 125 to non-powered 
warning devices carried on such 
vehicles would provide warning device 
manufacturers with greater design 
freedom and would relieve an 
unnecessary regulatory burden on 
industry. The standard would continue 
to apply to trucks and buses with higher 
GVWRs because the agency has long­
term plans to amend Standard No. 125 
to make it more performance oriented 
for warning devices designed to be 
carried on those vehicles.
DATES: Comments. Comments must be 
received on or before June 24,1993. 
PROPOSED EFFECTIVE DATE: The proposed 
amendment would become effective 30 
days after publication of a final rule in 
the Federal Register.
ADDRESSES: Comments should refer to 
the docket and notice numbers above 
and be submitted to: Docket Section, 
National Highway Traffic Safety 
Administration, 400 Seventh Street, 
SW., Washington, IX] 20590. Docket 
hours are 9:30 a.m. to 4 p.m., Monday 
through Friday.
FOR FURTHER INFORMATION CONTACT:
Mr. Kenneth O. Hardie, Office of 
Vehicle Safety Standards, National 
Highway Traffic Safety Administration, 
400 Seventh Street, SW., Washington, 
DC 20590 (202-366-6987).
SUPPLEMENTARY INFORMATION:

L Background
Federal Motor Vehicles Safety 

Standard (FMVSS) No. 125, Warning 
Devices, establishes requirements for 
devices, without self-contained energy 
sources, that are designed to be carried 
in motor vehicles and used to warn 
approaching traffic of the presence of a 
stopped vehicle, except for devices

designed to be permanently affixed to 
the vehicle. The purpose of the standard 
is to reduce deaths and injuries due to 
rear-end collisions between moving 
traffic and disabled or stopped vehicles. 
The warning devices are required to be 
triangular with an open center, covered 
with orange fluorescent and red reflex 
reflective material, and capable of being 
erected on the roadway. These 
performance characteristics are 
intended taassure that the warning 
devices can be readily observed during 
daytime and nighttime lighting 
conditions, have a standardized shape 
for quick message recognition, and 
perform properly while deployed.

Standard No. 125 has been tne subject 
of several rulemaking actions because it 
contains extensive detail specifying the 
warning device’s performance and 
physical characteristics as well as the 
related test procedures. As a result of 
the Standard, manufacturers are 
prohibited from marketing other non- 
powered warning devices, which may 
vary significantly in performance and 
configuration from the Standard’s 
specifications. Some have contended 
that the Standard is too design 
restrictive since its specifications 
prohibit other warning devices, which 
may be capable of adequately warning 
approaching drivers of a disable vehicle, 
even though they differ from a Standard 
No. 125 warning triangle.
A. Regulatory History

On October 14,1987, the National 
Highway Safety Bureau, the predecessor 
to NHTSA, published an advance notice 
of proposed rulemaking (ANPRM) 
concerning a possible safety standard 
requiring warning devices for stopped 
vehicles. (32 FR 14278) That notice 
discussed such devices as flares, fusees, 
cloth flags, ulectric lanterns, and 
emergency reflectors.

On November 11,1970, NHTSA 
proposed issuing a new Federal Motor 
Vehicle Safety Standard (FMVSS) that 
would specify performance


